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HOWARD, Circuit Judge. In these consolidated appeals,

si x def endants chal | enge their convictions and sentences for aiding

and abetting the possession of cocaine wwth intent to distribute.
After a careful review of their argunents, we affirm
I. Factual and Procedural Background

We recite the pertinent facts in the |light nost favorable

to the verdict, see United States v. Valerio, 48 F.3d 58, 60 (1st

Cir. 1995)(citing United States v. Otiz, 23 F.3d 21, 23 (1st Cr.

1994)), deferring sone details to our anal ysis of the i ssues raised
on appeal .

A One Boat, Twenty-Eight Bales, and Six Men Adrift

On Decenber 26, 1998, at approximately 10:30 a.m, a U S
Custons pilot patrolling the waters off the west coast of Puerto
Rico and nonitoring a marine energency radi o channel |earned that
a vessel had capsi zed approxi mately seven and a half nautical mles
west of Cabo Rojo, Puerto Rico. Aided by coordinates provided by
a civilian vessel in the area, the pilot |ocated an overturned
vessel, a twenty-one-foot Gand Prix with a yellow fiberglass

hull.* The vessel was registered in Puerto Rico, and known by the

IAfter locating the vessel and determining there were no
survivors in the imediate vicinity, the pilot circled the area
within a five- to ten-mle radius. Because it was a clear, sunny
day and the water was calm the pilot and his co-pilots opted to
| ook for survivors without the aid of infrared equi pment or other
devi ces. None of the Custons pilots noticed the defendants in the
wat er during their visual inspection.
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name “MARI NATHA. "2 Agents of the U. S. Coast Guard | ater arrived at
the scene by boat. The agents inspected the MARI NATHA and, upon
righting the vessel, discovered five bales of a substance |ater
identified as cocai ne. The bal es were rectangul ar parcel s w apped
in brown burlap bags with red and green stripes. I nsi de, the
cocai ne was packaged in bricks, with each brick tightly wapped in
t hi ck bal |l oons of various colors.

Sone distance north of the MARINATHA (the record is
uncl ear as to the |l ocation), a Coast Guard pilot discovered twenty-
one bales floating in the water. A U S. Border Patrol boat
responded to a call for assistance and recovered these bales, also
| ater determ ned to contain cocai ne, which were wapped i n the sane
manner as those recovered with the MARI NATHA.

In the early afternoon, agents with the maritinme drug
interdiction unit of the Police of Puerto Rico (known as “FURA"),
acting on information received via police communi cation radi o, went
to yet a third location in the water. Approxinmately five mles
west of Boqueron, Puerto Rico, FURA agents discovered floating in
the water defendants-appellants Jerry Ward-O Neill (“ward-
ONeill”), his brother Larry Ward-Bryan (“Ward-Bryan”), and Raul

Sal azar-Uriana (“Salazar”). The three nmen wore life vests.

2At trial, all parties stipulated to the fact that none of the
six defendants was ever a registered owner of the MARI NATHA,
regi stry nunber PR-2311-AA. The MARI NATHA had been purchased a few
weeks prior to Decenber 26, 1998, and was regi stered in the nanme of
a person who was not charged in this case.
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After renmoving these nmen from the water, FURA agents
spotted three nore people floating in the water approxi mately 200
feet away. One man in this second group, Radnen Downs-Mses
(“Downs”), was wearing a life vest identical to the life vest worn
by one of the nmen in the first group. The two other nmen in this
second group, Randn Sanchez- Her nandez (“ Sanchez- Her nandez”) and hi s
cousin Geroni nb Anparo- Hernandez (“Anparo-Hernandez”) were each
seen clinging to a burlap-covered bale as a flotation device. As
t he agents approached, the nen pushed t he bal es away. These bal es,
al so containing cocaine, were wapped in the sane nanner as the
five bal es recovered with the MARI NATHA by the Coast Guard and the
twenty-one bal es recovered by the Border Patrol.

FURA agents al so recovered a white bucket floating in the
wat er near where the defendants were found. The bucket contai ned,
among ot her things, a cellular telephone,?® a protective case for a
gl obal positioning system razor blades |abeled “Gllette of
Colonbia, S.A ,” and a | am nated pi ece of paper wwth witing onit.
The notations on the paper included two sets of coordinates (one
set of which was close to where the capsi zed MARI NATHA was found),
as well as the name “Mreno.” FURA agents found no fishing or

diving gear in the vicinity.

SAccording to a stipulation entered into at trial, the
t el ephone nunber corresponding to the cellul ar tel ephone had never
been assigned to any of the defendants.
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The six men were taken to the FURA of fice i n Boquer 6n and
pl aced under arrest. Custons agents read each his Mranda rights,
and each signed a witten waiver. In the interviews that foll owed,
the men told stories that were at tines incredible and
contradictory. The three nen in the first group, all Col onbian
national s, clainedto know each other, but deni ed knowi ng anyone in
the second group. Ward-O Neill clainmed that he and the other two
in the first group had been near Puerto Rico for twenty-four days
on the ALEXANDER * all egedly a forty-two-foot fishing vessel under
the command of one Captain Alejandro. He said that he and seven
others (including Ward-Bryan and Sal azar) went out on a snaller
twenty-foot fishing boat that had engi ne probl ens and capsi zed. He
could not identify any of the other people who had been with them
in the small er boat. He denied know ng the nen in the second group
pi cked up by FURA, or know ng anything about the nearby bal es of
cocai ne.

Ward-Bryan told a simlar story, but could not recall the
nanme of the forty-two-foot vessel on which he had been a passenger
for twenty-four days. Salazar's version of the story differed —-
he stated that a total of five people boarded the snaller boat, and

that they had done so because the | arger vessel was havi ng engi ne

“A Custons agent testified at trial that he, like agents of
the Coast CGuard, Border Patrol, and FURA working in the area on
Decenber 26, 1998, did not see any vessels fitting the alleged
description of the ALEXANDER in the vicinity.
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probl ens, not to go fishing. According to his story, the smal
boat capsized when its passengers attenpted to tow the |arger
vessel. They then tried to swim back to the |arger vessel to be
rescued, but it abandoned the three of them (but apparently not the
ot her passengers who had been in the small boat) in the water
before they could reach it.

In the second group, Sanchez-Hernandez, a Domni nican
national residing in Puerto Rico, told agents that he and his
cousin left togo fishing in a smll boat the previous evening. He
said their boat took on water and sank that night at approximtely
10: 00 or 10:30 p.m He denied know ng any of the four other nen
pi cked up in the water or even where they had come from but stated
that if any of the other nmen said he was on "the yell ow boat," then
that person was |ying. Sanchez- Hernandez admitted that he was
known by the nickname "Mreno," a nane that appeared on the piece
of paper found in the white bucket. H s cousin, Anparo-Hernandez,
told a simlar story, but said their fishing boat had hit a rock,
and that this was what caused it to sink. Despite being found
usi ng a bal e of cocaine to keep hi mafl oat, Anparo-Hernandez deni ed
havi ng any know edge of the bales found with him and Sanchez-
Her nandez.

The third person in the second group was Downs, a
Ni caraguan national who clainmed not to know any of the other nen

found at sea. He told the agents that he had been a stowaway on a



Costa Rican container ship, and that when he was discovered on
board the day before, the captain put a life vest on him brought
the ship close to the coast of Puerto R co, and threw him
overboard. Downs identified for the agents the life vest he had
been wearing, and signed the life vest intheir presence. The life
vest was identical to one of the life vests worn by one of the nen
in the first group.

On Decenber 30, 1998, a grand jury indicted the six nen
on a single count of aiding and abetting each other in know ngly,
intentionally, and unlawfully possessing with intent to distribute
approximately 978 kil ograns of cocaine on board a vessel of the
United States, in violation of 46 U S.C. app. 8 1903(a), (b)(1) and
(f), and 18 U.S.C. § 2.

B. Trial and Sentenci ng

The defendants were tried before a jury in April 2000,
with testinony offered over the course of six days. In additionto
evi dence i ntroduced by the governnent, the parties stipul ated that
t he chai n of custody of the evidence recovered on Decenber 26, 1998
woul d be conpl eted through the testinony of certain identified | aw
enforcenent agents. They also stipulated that a forensic chem st

would testify to the fact that the bales contained cocaine



hydrochl oride (a Schedule Il narcotic), weighing a total of 975
kil ograns, and having a strength or purity of 83 percent.?

On April 11, 2000, the district court read closing
instructions to the jury in open court. Anobng other things, the
jury was instructed that only a "nmeasurabl e amount™ of cocai ne nust
be proven by the government beyond a reasonable doubt, not the
actual amount charged in the indictnment. Although this stage of
the proceedings was not recorded by the court reporter, the
exchange between the court and counsel imediately thereafter was
transcri bed, and reflected that the court gave defense counsel the
opportunity to object to the instructions. Oher than an objection
by counsel for Ward-Bryan on the ground that the mninmm and

maxi mum penal ty shoul d have been read to the jury (a request denied

*This stipulation read, in relevant part:

It is hereby stipulated and agreed to by the United
St at es and t he above-capti oned def endants with advi ce of their
respective attorneys that Juan C. Bruna, forensic chem st of
t he Drug Enforcenent Administration would testify as foll ows:

1. That he received drug exhibits in this case
from Special Agent Marco Rocco of the United States
CUStonB Service in three seal ed boxes containing sanples of
kil ograns taken from 28 different bales and placed in three
seal ed boxes;

2. That he opened sai d boxes and perfornmed a chem cal
anal ysi s of the sanpl es subm tted which reveal s the foll ow ng:
Drug weight of seizure 975 Kkil ograns. Net weight 852.2
kil ograns. Strength or purity 83 percent;

3. That cocai ne hydrochloride is a Schedule Il narcotic
drug controll ed substance.
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by the district court), counsel made no objections to the jury
I nstructions.

The jury returned verdicts of guilty as to all
def endant s. Sanchez- Hernandez and Anparo- Herndndez were each
sentenced to a termof inprisonnment of 200 nonths; Wrd-Bryan and
Ward-O Neill (following a 2-point adjustnment in his base offense
| evel on re-sentencing in March 2001) were sentenced to 188 nont hs;
Sal azar was sentenced to 180 nont hs; and Downs was sentenced to 172
nonths. All defendants were sentenced to supervised rel ease terns
of five years, and assigned special nonetary assessnents of $100.
These appeal s fol | owed.

IT. Analysis

On appeal, the defendants chall enge the sufficiency of
the evidence presented at trial.® Three of the defendants (Wrd-
Bryan, Sanchez- Herndndez, and Anparo- Hernandez) criticize the use
of the stipulation at trial that described the governnment chem st's

testinmony regarding the nature and weight of the drug evidence,

*Ward-O Neil |, the only defendant who did not raise this issue
in his principal brief on appeal, adopted the issue in a pro se
suppl emental brief by reference to the briefs of co-defendants

Ward- Bryan and Sal azar. Most of the defendants attenpted to
i ncorporate by reference the argunents of general application nade
by their co-defendants. Fi nding the argunments raised on appea

unavailing, we do not address whether the defendants' attenpts at
i ncorporation were effective. See, e.qg., United States v. David,
940 F.2d 722, 737 (1st Gr. 1991)("Adoption by reference . . .
cannot occur in a vacuum to be neaningful, the argunments adopted
must be readily transferrable from the proponent's case to the
adopter's case.").
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al t hough each franes the issue differently on appeal. Ward-O Neil
all eges that he was denied due process of |aw because the jury
charge was not transcribed by the court reporter, and that the
district court erredinfailing to grant hima greater reduction in
sentence based on his role in the illegal venture. Downs alleges
that his post-arrest statenent should have been suppressed at
trial, that he was denied the right to a public trial, that the
prosecution indirectly referenced his failure to testify at trial,
and that he was denied effective assistance of counsel.

A. Sufficiency of the Evidence

The defendants contend that their convictions should be
vacat ed because the evidence presented at trial was insufficient to
support their guilty verdicts. In review ng such a challenge, we
consider the record evidence (and any reasonable inferences
therefron) as a whole and in the light nost favorable to the
prosecution, asking whether the evidence would have permtted a
rational jury to find the defendants guilty of the crime charged

beyond a reasonabl e doubt. United States v. Lopez-lopez, 282 F.3d

1, 19 (1st Gr. 2002); Otiz, 23 F.3d at 24.

In so doing, we do not favor direct evidence over
circunstanti al evi dence, as either type of evidence my
satisfactorily support a conviction. See Otiz, 23 F.3d at 24; see

also United States v. Mena-Robles, 4 F.3d 1026, 1031 (1st Gr.

1993) ("A <conviction nmay be premsed in whole or part on
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circunstantial evidence."). Nor do we weigh the evidence or judge
credibility; these determ nations are the province of the jury.

See Mena-Robles, 4 F.3d at 1031. A verdict that is "supported by

a plausible rendition of the record" will not be disturbed on

appeal. United States v. Otiz, 966 F.2d 707, 711 (1st GCr. 1992).

The defendants argue that the case for a finding of
innocence is at least equally as conpelling as the case for a
finding of guilt, and thus reversal of their convictions is

mandat ed. See United States v. Flores-Rivera, 56 F.3d 319, 323

(1st Gr. 1995)(quoting United States v. Sanchez, 961 F.2d 1169,

1173 (5th G r. 1992)(conviction cannot stand if evidence provides
"equal or nearly equal circunstantial support to a theory of guilt
and a theory of innocence on the crine charged”)). W disagree.
The indictnment charged the defendants with aiding and
abetting, on board a vessel of the United States, the possession
with intent to distribute approximtely 978 kil ograms of cocai ne.
See 46 U.S.C. app. 88 1903(a), (b)(1). To prove aiding and
abetting, the governnment nust denonstrate that each defendant
participated in the illegal venture and sought by his actions to

make it succeed. United States v. Guerrero, 114 F. 3d 332, 341 (1st

Cir. 1997). "Mere presence at the scene or even know edge that the
crinme is being conmtted is generally insufficient to establish

aiding and abetting." [d. at 342.
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The governnent's evidence at trial was persuasive,
particularly when viewed in its totality. Otiz, 966 F.2d at 711
("[J]Juries are not required to exam ne the evidence in isolation,
for individual pieces of evidence, insufficient in thenselves to
prove a point, may in cunulation prove it. The sum of an
evidentiary presentation nay well be greater than its constituent

parts.” (quoting Bourjaily v. United States, 483 U S. 171, 179-80

(1987) (internal quotation omtted)). Contrary to the defendants
contentions on appeal, the jury could have inferred far nore than
t he defendants' "nere presence" at the scene of the crine.

On the evidence presented, a reasonable jury could have
found that all twenty-eight bales of cocaine, elaborately and
simlarly packaged, had been part of the same shipnent; that the
size of the shipnent (weighing 975 kilograns, or nore than 2100
pounds) necessitated that a nunber of individuals participate in
its transport; that the six defendants had been aboard the
MARI NATHA wi th t he contraband; and that the MARI NATHA was a vesse
of the United States.

Further, the jury could have credited the testinony of
the Custonms agent who interviewed the defendants, including his
description of the stories told by the defendants and the

i ncul patory conment by Sanchez-Hernandez that if any of the other
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nmen said he was in "the yellow boat," he was lying.” The jury
could have rejected the defendants' stories as fabricated,
concl udi ng that each defendant was attenpting to conceal his active
participation in a venture he knew to be illegal. This type of
conceal nrent nmay have further incrimnated the defendants:?

[T]he jury could certainly have chosen to believe

that the convergi ng circunstances pointed toward a
nore sinister truth and been persuaded thereby of

appel lants' qguilt. And that conclusion, once
reached, would be self-reinforcing; if the jury
di sbel i eved def endant s’ story, it coul d

legitimately have presuned that the fabrication was
all the nore proof of their guilt.

United States v. Jinenez-Perez, 869 F.2d 9, 11 (1st Cr. 1989). On

these facts, we cannot say that the jury's conclusion was

irrational. See, e.qg. United States v. Corchado-Peralta, 318 F. 3d

255, 258 (1st Gir. 2003).

"For a jury to credit the defendants, it would have had to
believe that the defendants encountered each other in the sea by
serendipity. The jury would have to believe that two unrel ated
fishing boats sank near each other for reasons inconsistently
descri bed by the nenbers of the purported fishing parties; that one
of the groups of fishernen had the m sfortune of drifting al ongside
two bales of cocaine wapped in the same nmanner as sone bal es
floati ng near a capsized boat a few mles away; that near the two
groups floated a bucket nobody knew about, but which contained
known tools of the drug trade and a paper bearing (1) the nicknane
of one of the nen, and (2) the coordinates of a | ocation very near
the capsi zed, drug-laden boat; and that a sixth unlucky stranger
passi ng through on a container ship was outfitted with alife vest
i dentical to one worn by one of the other fishermen floating in the
wat er, and thrown overboard in that sanme | ocation.

Even if Downs's statement was disregarded, there was, as
di scussed bel ow, sufficient evidence to convict him
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B. Stipulation Relating to Drug Anpbunt

Three of the defendants contend that the stipulation
regarding the testinony of the governnent's forensic chem st was
used inproperly at trial. Each of these defendants attenpts to

draw on the principles set forth in Apprendi v. New Jersey, 530

U S. 466 (2000). Apprendi stands for the proposition that, other
than a fact of a prior conviction, "any fact that increases the
penalty for a crime beyond the prescribed statutory maxi mum must
both be charged in the indictnment and submitted to a jury for a
determ nation wunder the beyond-a-reasonabl e-doubt standard.™

United States v. Eirby, 262 F.3d 31, 36 (1st Cr. 2001)(citing

Apprendi, 530 U. S. at 490). Ward-Bryan makes an express Apprendi
claim alleging that weight of the cocaine involved should have
been submtted to the jury. Wthout referencing Apprendi directly,
Sanchez- Her nandez argues that the stipulation was used in a nmanner
that violated his rights to due process and a jury trial, and
Anpar o- Her nandez al | eges t hat he was deni ed effective assi stance of
counsel in connection with the stipulation.

1. Apprendi (War d-Bryan)

War d- Bryan al | eges that because his sentence was based on
the weight of the cocaine involved in the crine, the failure to
submt this issuetothe jury for determ nati on beyond a reasonabl e
doubt violated his rights under Apprendi. Having failed to object

to his sentence on this basis, Ward-Bryan's argunent i s revi ewed on
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appeal for plain error only. United States v. d ano, 507 U S. 725,

731-32 (1993). Accordingly, Ward-Bryan bears the burden of proving
(1) an error, (2) that is plain, and (3) that affects substanti al

rights. Johnson v. United States, 520 U S. 461, 466-67

(1997) (quoting 4 ano, 507 U S at 732). Even if he neets this
burden, this court will only exercise its discretion to notice the
error if "the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings.” 1d. at 467.

The i ndi ct nent specifiedthat approxi nately 978 kil ogramns
of cocaine were involved in the crine, a charge that exposed \Ward-
Bryan to a sentence of ten years to life. See 46 U S.C. app. 8§
1903(g)(1); 21 U.S.C. § 960(b). He concedes in his brief that he
stipulated at trial that the weight of the cocaine was 975
kil ograns (an anount carrying the sane penalties as the anpunt
charged in the indictnent) and that this may have been a tactical
decision intended to limt juror prejudice by avoiding "prol onged

testinony focusing on the contraband itself."?®

‘War d- Bryan now contends that it is "entirely likely" that the
stipulation to the drug anount (entered into in April 2000, prior
to the Apprendi decision in June 2000) was nade wth the
expectation that, consistent with then-existing practice, the jury
woul d be instructed that it need not make a determ nation as to the
guantity of cocaine involved. Thus Ward-Bryan woul d have had | ess
of an incentive pre-Apprendi to dispute the drug quantity in front
of the jury. Ward-Bryan now w shes to be relieved of the
consequences of the stipulation (which he acknow edges may have
provi ded sonme tactical advantage to himat trial). The failure to
submt this stipulated issue to the jury does not constitute an
“error."
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War d- Bryan has not denonstrated any error on these facts.

He was sentenced to 188 nonths' inprisonnent, aterm |ess than the

statutory maximum(in this case, alife sentence). In such a case,
"Apprendi is irrelevant." Eirby, 262 F.3d at 37. War d- Bryan

concedes this point in his brief, but urges us to find that
Apprendi extends to circunstances i n which a defendant i s sentenced
to nore than the mandatory m ni mum sentence. Thi s suggested
expansi on of Apprendi is wholly inconsistent with our precedent,

see United States v. Newton, --- F.3d --- , No. 01-2636, 2003 W

1826135, at *11 (1st GCr. Apr. 9, 2003); Lopez-lLopez, 282 F.3d at

22; United States v. Robinson, 241 F.3d 115, 119 (1st Gr. 2001),

and we are not enpowered to revisit the issue. See United States

v. Wbgan, 938 F.2d 1446, 1449 (1st Cr. 1991)("[I]n a multi - panel
circuit, prior panel decisions are binding upon newly constituted
panels in the absence of supervening authority sufficient to
war rant di sregard of established precedent.”). W find no error in
War d- Bryan' s sentenci ng.

2. Er roneous Jury I nstruction (Sdnchez- Her ndndez)

In his pro se suppl enmental brief, Sanchez-Hernéandez al so
alleges that the stipulation regarding the forensic chemst's
testinony was used in a manner that violated his rights, referring
generally to his right to due process and to his Sixth Amendnent
right to a speedy and public jury trial. Sanchez-Hernandez argues

that he stipulated only to what the forensic chem st would testify
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to, not to the accuracy of the witness's testinony. He contends
that the district court erred in (1) failing to explain this
distinction to the jury, and (2) affirmatively msstating the
effect of the stipulation to the jury. The latter alleged error
occurred immedi ately after the stipulation was read to the jury
when the district court instructed the jury:

Let ne advise the jury first that the United States

and the defendants having stipulated to the facts

as stated in that stipulation, those facts stated

in that stipulation as to the drug are facts that
nust be taken as true not subject to credibility.

Tr. Apr. 4, 2000, 28:1-5 (enphasis added). Sanchez-Hernéandez nmade
no contenpor aneous objection to either alleged error, nor did he
| ater request jury instructions or a form of verdict that would
require the jury to determ ne t he anount of cocai ne i nvol ved beyond
a reasonabl e doubt. Having failed to preserve these issues at
trial, Sadnchez-Hernandez's argunents are reviewed for plain error.
d ano, 507 U.S. at 731-32.

Al t hough Sanchez- Her nandez' s argunent may be technically
correct that he stipulated to only the chem st's testinony about
the drugs, and the district court therefore erred in characterizing

the stipulation as a stipulation "as to the drug[s],"” this error
did not affect Sanchez-Hernandez's substantial rights. As a

factual nmatter, the defendants and their counsel treated the
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stipulation as a stipulation to the quantity of cocaine, ! and no
ot her evidence was presented that would have contradicted the
testinony of the governnment's forensic chemst. As a matter of
| aw, because Sanchez-Hernandez was sentenced to less than the
statutory maximum the failure to present the issue of the drug
amount to the jury has no constitutional significance.  See
Apprendi, 530 U. S. at 490; see also Section Il.B.1., above.

3. | neffective Assistance of Counsel (Anparo-
Her nandez)

Anpar o- Her nandez contends that he received ineffective
assistance of counsel, both at the time he entered into the
defendants' stipulation, and at the tinme counsel failed to object

tojury instructions that did not require the jury to determ ne the

°Prj or to sentenci ng, Sanchez- Her nandez, Anparo- Her nandez, and
Sal azar each noved for a new trial or for sentencing at the
mandatory mninmum alleging a violation of Apprendi because the
anount of drugs involved was not determ ned by the jury. At their
sent enci ng hearings on Cctober 27, 2000, these defendants, through
counsel, withdrew their notions after reviewing a copy of the
stipulation regarding the testinony that would be offered by the
government's forensic chenmist. Simlarly, at Downs's sentencing
(which occurred three days before), Downs's counsel reviewed the
notion filed on behal f of Sanchez- Her nandez and asked t hat the sanme
i ssues be preserved for his client. He later conceded, however
that the drug anount "was agreed and stipul ated.”

1Sanchez- Her nandez al so argues that the district court erred
in instructing the jury that it need not determ ne the anount of
cocaine as charged in the indictnent. This argunment is identica
in all relevant respects to the Apprendi argunent made by Wrd-
Bryan, and is rejected for the reasons discussed in Section
I1.B. 1., above.

-19-



drug anmount beyond a reasonable doubt.!* Typically we do not
consider clainms of ineffective assistance of counsel on direct

appeal. United States v. Soldevila-Lopez, 17 F.3d 480, 485 (1st

Cir. 1994). Such clains usually present m xed questions of | aw and
fact, and should be addressed at the district court level in the
first instance. See id. Here, however, the key facts are not in
di spute, the record appears "sufficiently developed to allow a
reasoned consi derati on" of Anparo-Hernandez's claim and both sides

contend that further factfinding is unnecessary. United States v.

Nat anel , 938 F.2d 302, 309 (1st Gr. 1991). Accordi ngly, we
consi der Anpar o- Hernandez's clai mof ineffective assistance.
The Sixth Anmendnent guarantees crimnal defendants the

right to effective assistance of counsel at trial. Strickland v.

Washi ngton, 466 U.S. 668, 686 (1984). To denonstrate a violation
of this right, a defendant nmust show that counsel's performance was
constitutionally deficient and that prejudice resulted. See id. at

687. The first prong of the analysis, the "performance" prong, is

2These are the only clai ns of i neffective assi stance di scussed
in any detail in Anparo-Hernandez's brief, although he nakes
ref erences, not devel oped on appeal, to the fact that (1) counsel
failed to adequately informhimof his rights and the consequences
of the drug stipulation (Amparo-Hernandez Br. at 19); and (2) the
stipulation "was forced upon the defendant” (Anparo-Hernandez Br.
at 26). These types of fact-based all egations are not suitable for
consi deration on direct review See United States v. Gonzal ez-
Vazquez, 219 F.3d 37, 42 (1st GCr. 2000). Accordi ngly, our
di sposi tion of Anparo-Hernandez's renaining ineffective assi stance
argunments is without prejudice to Amparo-Hernandez raising these
two fact-based allegations in a notion for relief under 28 U. S. C
§ 2255.
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applied with deference to counsel's professional judgnent, and is
based on what counsel knew or shoul d have known at the ti ne counsel

exerci sed such judgment. See Natanel, 938 F.2d at 309. Counsel's

performance will be deemed deficient only if, considering all
rel evant circumnmstances, counsel's conduct or omssions fel
"outside the wide range of professionally conpetent assistance.”
See Quber v. Guarino, 293 F.3d 19, 25 (1st Gr. 2002)(quoting
Strickland, 466 U S. at 690).

Anpar o- Hernandez' s claimfails at the first prong of this
anal ysi s. Accepting Anparo-Hernandez's characterization of the
stipulation as one in which he agreed to the quantity of cocai ne at
issue (and not a mnere agreenment to the forensic chenmist's
testinmony, as Sanchez-Hernandez suggests on appeal), this
stipulation spared the defendant the spectacle of twenty-eight
bal es of cocai ne on parade before the jury. This was an approach
apparently agreed to by all of the defendants, who devoted their
def ense to disputing the connection between the defendants and the
cocai ne wi thout highlighting the anmount of contraband invol ved.
Under the circunstances, this was a reasonable tactical decision.
Simlarly, no objection to the related jury instruction wuld have
been appropriate in light of the stipulation as it was understood
by the defendants and their counsel at the tinme. Anparo-Hernandez
has denonstrated no deficiency in counsel's performnce on these

facts.
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C. Transcription of Jury Charge (Ward-O Neill)

Ward-O Neill contends that he was deni ed due process of
| aw because the jury charge was not transcribed, and that his
convi ction should be reversed because this gap in the transcript
deprived him of the opportunity to seek review of the jury
instructions for substantial error. But "due process does not
automatically require reversal when a defendant is denied a ful

verbatim transcript.”" United States v. Brand, 80 F.3d 560 (1st

Cr. 1996) (citing Bundy v. WIson, 815 F.2d 125, 135 (1st Cir.

1987)). Here, Ward-O Neill and his co-defendants do not dispute
that they were provided witten copies of the jury instructions,
that the district court read fromthem and that all counsel were
af forded the opportunity to nake objections on the record. There
has been no due process violation under these facts.!® See Bundy,
815 F.2d at 135 ("A defendant's right to a transcript can be

satisfied by providing himwith a witten substitute that reports

B3Al t hough raised for the first tine only in Ward-O Neill's
reply brief and therefore not considered on appeal, see Rivera-
Miriente v. Agosto-Alicea, 959 F.2d 349, 354 (1st Cir. 1992), the
failure to transcribe any portion of the proceedings in open court
is inconsistent with the requirenments of the Court Reporters Act,
28 U.S.C. 8§ 753(b)("Each session of the court and every other
proceedi ng designated by rule or order of the court or by one of
the judges shall be recorded verbatim . . . ")(enphasis added).
Techni cal nonconpliance, wthout nore, does not give rise to
reversible error, but there could be cases in which prejudice
results. The practice of not transcribing the instructions as
actual ly given is inadvisable.
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the portions of the trial which underlie his appellate
contentions.").

D. Sentencing (MWard-O Neill)

Ward-O Neill challenges his sentence, alleging that he
shoul d have received a greater reduction in his offense | evel under
the federal sentencing guidelines than the two-Ievel reduction as
a "mnor" participant he received at a re-sentencing held in March
2001. * See U. S. Sentencing Cuidelines Manual ("US.S.G") 8§
3B1.2(a) (2002). Specifically, Ward-O Neill clains he was entitled
to a four-level reduction as a "mnimal" participant, see U S. S. G
8§ 3B1.2(b), on the ground that there was no evidence at trial that
he did anything nore than off-load drugs from another vessel. In
chal l enging the fact-based determnation as to his role in the
of fense, Ward-O Neill bears the burden of proving that the district

court's determnation was clearly erroneous. United States .

YI'nacrimeinvolving nmultiple participants, a district court
may decrease a defendant's offense level by two to four levels if
the defendant had a mtigating role in the offense. U S. S.G 8§
3B1. 2. A four-level reduction nay be granted for a "m ninmal
participant,"” which is defined as sonmeone who i s "plainly anong t he
| east cul pable of those involved in the conduct of a group.’
US S.G § 3BlL.2, comment (n.4). A defendant may fit in this
category if he is shown to | ack "know edge or understandi ng of the
scope or structure of the enterprise and of the activities of

others." Id. Atwo-level reduction is avail able for those who are
al so less culpable, "but whose role could not be described as
mnimal . " Id. (n. 5). For those defendants falling between
"mnimal" and "mnor," a three-level reduction is available.

Sanchez- Her nandez, Anparo- Hernandez, and Ward-Bryan each received
two-l evel reductions in their offense |level; Salazar and Downs
recei ved three-| evel reductions.
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Mur phy, 193 F.3d 1, 8 (1st Cir. 1999) ("This is normally a fact-
bound decision, reviewed only for <clear error and rarely

reversed."); United States v. Gonzal ez-Soberal, 109 F.3d 64, 73

(1997); United States v. Ccasio, 914 F.2d 330, 332-33 (1st Cir.

1990) .

Ward-O Neill did not present evidence that he had a
mninmal role in the offense. In fact, during his testinony at
trial, he denied having any role at all, for the nost part

repeating the fishing-trip story he told investigators upon his
arrest. The district court found that, because of the size of the
cocai ne shipnent, the size of the boat used, and the nunber of
defendants involved in its transport, the offense involved nore
than m ni mal pl anni ng, and was not |ikely to involve "strangers" to
the transaction who had no role in the enterprise. Despite these
conclusions, the district court gave Ward-O Neill the benefit of a
two-1evel reduction in his offense level. Ward-O Neill has not
shown that the court clearly erred in declining to grant a four-
| evel reduction, an adjustnent that the sentencing guidelines note
should be "used infrequently.” U S S.G § 3Bl.2, coment (n.4);

see United States v. Minoz, 36 F.3d 1229, 1238 (1st Cir. 1994).

E. Wi ver of M randa Ri ghts (Downs)

Downs contends that his post-arrest statenent, including
his adm ssion that he had been wearing a life vest that matched

anot her defendant’s, shoul d have been suppressed on the ground t hat
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his waiver of his rights under Mranda v. Arizona, 384 U S. 436
(1966), was not knowingly and intelligently nade. Downs rai sed
this issue belowin a May 20, 1999, notion to suppress, which was
denied by the district court in January 2000 at the recommendati on
of Magi strate Judge Justo Arenas.

A def endant may make a valid waiver of his rights under
Mranda if he does so voluntarily, knowingly and intelligently.

M randa, 384 U.S. at 444; United States v. Palner, 203 F.3d 55, 60

(1st Gr. 2000). The district court nust begin with the
presunption that the defendant did not waive his rights. Palner,
203 F. 3d at 60. The governnent bears the burden of proving a valid

wai ver by a preponderance of the evidence. See id.; United States

v. Rosario-Diaz, 202 F.3d 54, 69 (1st Cr. 2000). W review the

district court’s factual findings for clear error, United States v.

Marenghi, 109 F.3d 28, 31 (1st CGr. 1997), recognizing that if
there are two plausible interpretations of the evidence, the
district court’s choice of one of these interpretations cannot be
clearly erroneous. Palnmer, 203 F.3d at 60. Conclusions of |aw,
including the determ nation as to whether a waiver of rights was

vol untary, engender de novo review. See id.; United States v.

Bi envenue, 632 F.2d 910, 913 (1st G r. 1980).
The nmagistrate judge held evidentiary hearings in
November and Decenber 1999 and recommended that Downs's notion to

suppress his post-arrest statenent be deni ed. In reaching his
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decision, the nagistrate judge described the findings of the
experts® and the testinmony of one of the Custons agents who
i nterviewed Downs and w tnessed his waiver of his Mranda rights.
The magi strate judge focused al nbst exclusively on the issue of
whet her Downs’s waiver of his rights was voluntary, finding no
indiciathat his statement was “t he product of force, intimdation,
or fatigue.” As to whether Downs’s waiver was know ngly and
intelligently made, the nagistrate judge observed only that there
were "varying opinions in ternms of [Downs's] intellectua
capacity," and that

[t]here is enough in his personal history, as well

as the enbellished saga of the Costa Rican

cont ai nership and the strangers the defendant found

on the high seas, like a scenario from a dive

Cussler novel, to belie the argunent that his

wai ver was not intelligently made.

Even were we to assunme arguendo that the district court

erred in finding that Downs's waiver was mnade know ngly and

intelligently, the introduction of the confession at trial would

The defense expert testified that Downs had an I Q of 61
placing himin the extrenely | owrange of intellectual functioning.
She testified that, on an intellectual level, Downs is nentally
retarded. She al so found that Downs had a |imted vocabul ary, and
did not have the capacity to nmake a rational choice because he
| acked an appreciation of the consequences of his decisions. The
governnment's expert found that Downs's intellectual capacity
"seened average" despite his |lack of formal education. She found
that Downs's nenory and recol |l ection al so "seened average" and t hat
"when | apses were apparent they were nore the result of a conscious
denial and not a cognitive deficiency."” She concluded, however,
that under the circunmstances, Downs's conpetency to waive his
constitutional rights at the tine of his arrest was "questi onable.”
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constitute a "trial error." Arizona v. Fulmnante, 499 U S. 279,
307-08 (1991). Trial errors -- unlike structural defects in a
prosecution, id. at 309-10, such as the total deprivation of the
right to trial counsel -- occur during the presentation of evidence
to the jury and therefore nay be "quantitatively assessed in the
context of other evidence presented in order to determ ne whet her
its adm ssion was harml ess beyond a reasonabl e doubt."” 1d. at 308.
In review ng the evidence, we are m ndful that

the harmess-error doctrine 1is essential to

preserve the principle that the central purpose of

acrimnal trial is to decide the factual question

of a defendant's guilt or innocence, and pronotes

public respect for the crimnal process by focusing

on the underlying fairness of the trial rather than

on the virtually inevitable presence of immteri al

error.

Id. (internal quotation omtted).

The adm ssi on of Downs' s post-arrest statenent, including
his story about being on a Costa Rican container ship and his
identification of the |life vest he was weari ng when he was found at
sea, was insignificant in the context of the other evidence
present ed. Wthout this statenent, the governnent still had
testinmony placing Downs in the water beside two defendants afl oat
on bal es of cocaine. The governnent had five ot her defendants who
gave contradi ctory explanations regarding how they cane to be at
sea, and denied knowi ng nost of the other defendants, including

Downs. And contrary to representati ons nade by Downs's counsel at

oral argument, Downs's post-arrest statenent was not the sole
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evi dence presented at trial linking Downs to the life jacket he
si gned; Downs, through trial counsel, volunteered to stipul ate that
the signature on the life vest was his. The life vest, with a
di stinctive dol phin Iogo and brand name, was then shown to the
jury, as was a matching life vest worn by one of the other
defendants. On these facts, we find that even if an error occurred
in admtting Downs's statenent, it was harnl ess.

F. O her Assignnents of Error (Downs)

In a supplenental pro se brief, Downs raises three
additional issues that nay be readily dispatched. First, Downs
all eges a violation of his right to a public trial because, during
voir dire, "the jury venire panel filled every seat in the
courtroommaking it virtually inpossible to seat anyone who wasn't
a juror." Downs does not reference any portion of the record
supporting his claimthat the courtroomwas ever closed, nor does
he contend that this arrangenent was ever the subject of an
objection or a request for alternative accomobdati ons. W t hout
nore, Downs fails to show any violation of his right to a public

trial. See, e.g. United States v. Kobli, 172 F.2d 919, 923 (3d

Cir. 1949) ("The courts . . . have denied that the constitutional
right to a public trial involves the necessity of holding the tri al
in a place large enough to accommodate all those who desire to

attend.").
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Second, Downs argues that the prosecution inproperly
ref erenced his decision not totestify, citing two exchanges during
the cross-exanm nation of Ward-O Neill by the prosecution. As
support, Downs cites questioning directed at whether Downs spoke
English and at whether Ward-O Neill knew Downs (Ward-O Neill
vol unteered that he and Downs were held in the same prison pendi ng
trial). Downs conplains that these questions put himin a position
where he felt pressured to testify to explain how he |earned
Engl i sh and why he had been incarcerated. |In determ ning whether
there has been an inproper reference to a defendant's silence, we
ask "whether, in the circunstances of the particular case, the
| anguage used was nmanifestly intended or was of such a character
that the jury would naturally and necessarily take it to be a

comment on the failure of the accused to testify.” United States

v. Akinola, 985 F.2d 1105, 1111 (1st Cr. 1993)(quoting United
States v. dantz, 810 F.2d 316, 322 (1st Cr. 1987)). W fail to
see how a jury could have drawn any connection between these
questions and Downs's silence at trial. That Downs woul d have
liked to give an explanation of his co-defendant's answers (a
sentiment no doubt shared by many defendants who choose not to
testify) does not render the questions i nproper nor the questioning
constitutionally infirm

Third, Downs contends that he was denied effective

assi stance of counsel, alleging that his counsel was assigned to
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his case only fifteen days before trial and that his perfornmance
was defi cient because he failed to (1) discuss the possibilities of
a plea bargain with Downs; (2) seek to plea bargain with the
governnent; or (3) attenpt to mnimze Downs's sentence t hrough the
provi si on of substantial assistance to the governnment. Unlike the
clainms raised by Anparo-Hernandez and resolved in this direct
appeal, see Section 11.B.3., above, Downs's claim is a mxed
question of |aw and fact for which we have virtually no record
support. W therefore decline to address this claim on appeal,
wi t hout prejudice to Downs asserting it in a notion for relief
under 28 U.S.C. § 2255.
ITT. Conclusion
For the foregoing reasons, the defendants' convictions

and sentences are AFFIRMED.
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